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Abstract
Corporate Social Responsibility (CSR) is a subject that has evoked considerable discussion for close to a 

century now, but is still an elusive concept. Most definitions of CSR assume the voluntary and discretionary 
nature of the activity; and that it refers to actions beyond those required by the law.In India, on April 1, 2014, 
Section 135 of Companies Act, 2013 came into force, which mandates CSR for defined size of firms. With this, 
core elements of CSR hitherto accepted came into question.This paper attempts to understand the rationale, 
justification and arguments for government mandate on CSR from literature; what could have been the 
thinking behind Section 135; and what have been developments in terms of spends and system changes in the 
first few years of the Law. Further, it traces the changes to Section 135 and associated Rules, and compares 
these to the evolution of a similar law in Mauritius (probably the only other country with such a law). Based 
on these changes, it attempts to draw some conclusions on emerging trends in the Law.
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Introduction
Corporate Social Responsibility (CSR) is even now an evolving concept. Widely discussed, 

highly debated, there is still no definition which is universally accepted.  Two popular definitions 
are those given by McWilliams and Siegel (2001, p 117) who see CSR as ‘actions that appear to 
further some social good, beyond the interests of the firm and that which is required by law.’, and 
Barnett (2007, p 801) who defines it as ‘a discretionary allocation of corporate resources toward 
improving social welfare that serves as a means of enhancing relationships with key stakeholders.’ 

However, as seen from the definitions above, a few ideas have underpinned the understanding 
of CSR, viz, the voluntary and discretionary nature of the activity; and that it refers to actions 
beyond what are required by the law. In India, as on April 1, 2014, Section 135 of Companies 
Act 2013 came into force. The new Companies Act replaced Companies Act, 1956. This was a 
major step because it updated laws which were over five decades old. One item in the new Act 
was much debated and discussed even before the law came into force. This was Schedule 135 of 
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the Act, which makes CSR mandatory for defined size of firms, and lays out how it should be 
governed, how much should be spent, on what, as well as CSR implementation and reporting. 

Industry in general was against making CSR compulsory. Many other stakeholders also 
questioned bringing what was always understood to be ‘beyond law’ and voluntary, under a 
compulsory framework. Nevertheless, the Schedule became law and came into operation on April 
1, 2014. With this, the voluntary and discretionary aspects and the understanding of these actions 
being beyond legal requirements have been contradicted, and this may have implications for 
definitions and understanding of CSR.

Making CSR obligatory for certain firms through Section 135 is not without a context. This 
paper explores the backdrop against which this could have happened, and also what changes have 
been brought about in the nuances of the law in the period till January 2018.

Indian Tradition
CSR in India is not new. Mahatma Gandhi (1942) summed up his concept of business-society 

relationship in terms of trusteeship.  While he did not say how wealth generated from business 
should be used, he nevertheless made it clear that the purpose of this wealth was for societal 
improvement. He said (1942, p 49) ‘moneyed men may earn their crores (honestly only, of course) 
but so as to dedicate them to the service of all’. The opinion of a father of Indian industry, J.N. 
Tata (as per the official website of Tata Group), echoed this when he said ‘In a free enterprise, the 
community is not just another stakeholder in business but the purpose of its very existence.’ 

Nehru had a more ‘statist’ view of this than Gandhi. He did not trust businesses to voluntarily 
use their wealth to serve social purposes. As opined by Handy et. al (2011), this led to a slant in 
Indian business regulatory environment whereby the legal and policy framework governing 
business was used to serve causes which may be termed CSR.  The legislation on CSR may see its 
justification in both in moral imperative stated by Gandhiji on the one hand, and the statist view 
which has prevailed in India. 

Government Role in CSR: The International Perspective
What have academics said about the role of Government in CSR? Some understanding 

regarding this may help point where Indian legislation may have drawn justification.

Initially, CSR was looked upon as something corporations did voluntarily, out of their will and 
volition; something strictly in the domain of business, without governments having any say in the 
matter. However, the 21st century has seen governments getting more proactive on CSR and as 
Fox et. al. (2002) see it, they are playing an active role in this space. Reasons for this have also been 
discussed—from increased pressures on governments to make corporates responsible, to their 
inability to fulfill aspirations of civil society by themselves. Knudsen and Brown (2012) feel that 
government CSR policies attempt to achieve several things and broadly classify government CSR 
policy as (a) those aimed at achieving national, social and environmental agendas and (b) those 
trying to facilitate global competiveness.

Fox et. al. (2002) provide a comprehensive review and commentary on the role of governments 
in this. They see four roles for government in this, namely (1) mandating— defining minimum 
standards for business performance, within the law of the land; (2) facilitating—incentivizing CSR 
agenda and giving a push to social and environmental improvements; (3) partnering—enabling 
synergies of public sector, private players and civil society; (4) endorsing—recognizing, awarding 



20 Amity Journal of Corporate GovernanceADMAA

Volume 2  Issue 1   2017AJCG

and celebrating such practices. Zadek (2001, p 14) endorses the view that governments must be 
involved in changing the basis of the relationship between corporations and larger society. He 
sees this as a ‘matter of governance rather than merely one of operational competencies and 
capacities.’ He views voluntary efforts of individual corporations towards corporate citizenship 
as inadequate to resolving deep rooted social and environmental challenges. He calls for ‘third 
generation corporate citizenship’, which will involve collective processes to forge alliances 
between governments, corporates and civil societies. UN’s Sustainable Development Innovation 
Brief (2007) stated that reasons for governments to involve themselves in CSR policy would be 
country-specific, with the overall objective of aligning business and social sector policies to 
achieve national priorities. Bichta (2003, pp 4) specifies the means through which governments 
achieve social objectives—legislation, regulation and taxation. Shared responsibility is another 
means which emerged in the 1990s. She mentions that with evolution of thinking on the issue has 
come the understanding that ‘government, acting on behalf of its citizens, had a legitimate right 
to provide guidelines for managers and shape corporate behaviour to correspond with societal 
expectations.’ Reich (1998) opines that it is fair under stakeholder model, that the government, as 
the democratic representative of all stakeholders, should be the arbiter of CSR, since it would be 
inefficient to have all stakeholders getting into every discussion on CSR of a firm. Reich (2008) 
refutes corporations deciding their own CSR and says ‘there is no means for determining the 
social obligations of the private sector other than through the democratic process.’ Albareda et.al 
(2008) opined that from point of view of governments, CSR is about the management of a complex 
relationship so as to arrive at a win–win solution between business and social organizations. They 
agree with authors like Moon (2002) that CSR could be a way for governments to cope with calls 
for greater governance and face social challenges like poverty, unemployment, etc. They mention 
that in recent years, CSR public policies have tried to (a) address emerging social challenges, (b) 
facilitate governments trying to build partnerships with other actors. They point to a changing 
vision and perspective of governments on CSR.

Joseph (2003) explores the role of governments in using ‘soft’ tools, to supplement the 
use of regulation, and economic and fiscal tools, in regulating business. Even within this, he 
distinguishes between ‘structured soft’ tools like codes and ‘unstructured soft tools’ like general 
positive duties. He mentions a category of actions that he terms ‘hard frameworks with soft 
impacts’, citing ‘corporate governance legislation and mandatory disclosure’, which indicates a 
typology into which Indian CSR mandate could fit. 

Steurer (2010), from his literature analysis of why  governments should show interest in CSR, 
cites following reasons: (1) because CSR can help meet their policy objectives like sustainable 
development, human development (2) such government policies serve to complement and 
strengthen ‘hard law regulations’, and could substitute to bringing in unpopular laws; (3) 
governments want an active role in defining CSR and driving desired practices; (4) CSR is a 
more partnering, collaborative approach which involves self-regulation and co-regulation, in 
keeping with the overall direction in which governments are moving in the governance transition, 
from hard laws to softer ones; (5) since CSR is about stakeholders and their relationships with 
businesses, governments feel that it is more than a management strategy which can be left to 
corporations alone and governments want an active role in defining the management of these 
relations. He avers that European governments have moved to an active role in shaping and 
pushing CSR. Further developed a typology of how government policies address CSR, which 
fall essentially into the categories like: Informational instruments, Economic instruments, Legal 
instruments, Partnering instruments, Hybrid instruments 
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Steurer (2010), points out that while CSR policies are generally ‘soft’ tools, it ‘does not mean 
that governments cannot develop binding minimum standards and quality assuring procedures 
for issues currently being discussed’ under the CSR paradigm. The report by the UN Global 
Compact and Bertelsmann Stiftung (2010) cites the following options available to governments to 
promote CSR: Awareness raising; partnerships; soft law approaches to promote and incentivize 
voluntary actions; mandating instruments to monitor and enforce corporate accountability. Moon 
(2004) discussing the UK situation, says that governments encouraged CSR because of ‘the crisis 
in governability and legitimacy and the governance deficits’. He sees that CSR in UK has become 
more and more institutionalized, with this trend being actively supported and facilitated by the 
government. Ward (2004) mentions the increasing perception of governments of developing 
countries of CSR as a public policy issue—a way to meet sustainable development goals, towards 
delivery of poverty alleviation, or enhancing national competiveness. She sees the critical necessity 
of such engagement to ensure that CSR is localized and rooted in local sustainable development 
vision, and not driven from outside the country. 

Hopkins (2004) sets down the pros and cons of legislating CSR as follows:

Pros of legislation
• It would help to avoid the excessive exploitation of labour, bribery and corruption.

• Companies would know what is expected of them, thereby promoting a level playing field.

• Many aspects of CSR behaviour are good for business (such as reputation, human resources, 
branding and making it easier to locate in new communities) and legislation could help to 
improve profitability, growth and sustainability.

• Some areas, such as downsizing, could help to redress the balance between companies and 
their employees.

• Rogue companies would find it more difficult to compete through lower standards. The wider 
community would benefit as companies reach out to the key issue of underdevelopment 
around the world.

Cons
• Additional bureaucracy, with rising costs for observance.

• Costs of operation could rise above those required for continued profitability and 
sustainability.

• Critics already argue that the CSR of companies is simply to make a profit, and legislation 
would increase the vocalization of these concerns.

• Reporting criteria vary so much by company, sector and country, and they are in constant 
evolution.

From: Hopkins (2004)
Midttun (2005) opines that CSR is gradually getting more embedded because of pressures from 

NGOs as also higher emphasis on CSR and Corporate Governance in financial evaluation, and this 
is supporting the welfare agendas of states. In fact, he sees this embedding of social dimensions as 
an emerging governance model and feels that this can to some extent restore the welfare agenda 
which was at risk in the globalization regime. 

Knudsen and Brown (2012) opine that how a country views CSR and makes its policies in 
this regard are definitely a factor of its National Business System. They find that governments 
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may adopt CSR policies to mitigate social and environmental impacts of industry; meet welfare 
needs; increase international competitiveness; meet emerging social demands; or even create new 
forms of governance.  Their conclusion is that government CSR policies are not motivated by a 
single rationale—in fact, they have several. ‘Government CSR policies are aimed at changing or 
ensuring business behaviour’, Knudsen and Brown (2012) state  that the type of CSR policies a 
government comes out with will be factor of the type of capitalism in the country, e.g., is it a 
liberal market economy, vs. a more state-controlled one, etc. They see two major directions from 
which government may approach CSR policies: (a) CSR policies may be aligned with domestic 
polices so as to drive businesses to contribute to national goals. In such cases, government 
policies will either substitute or mirror government’s social and environmental priorities. It 
implies that governments view CSR as a means of achieving their social or environmental 
objectives, and those national institutions are powerful in influencing government. (b) 
Governments will design CSR policies to increase global competitiveness, implying that rather 
than voters, they are catering to demands of consumers or non-domestic stakeholders. This 
would imply that extra-national agencies like MNCs are influential, and may even mean that they 
are making government’s regulatory role less relevant. 

Horrigan (2010) has a slightly different way of classifying the rationales. He classifies them 
as: (1) gaining national competitive advantage, (2) a way of responding to global challenges, (3) 
supporting national social objectives and policies. Knudsen and Brown (2012) however, respond 
to this by arguing that (1) and (3) are the same. Knudsen and Brown (2012) mention two early 
pioneering governments who gave a policy push to CSR. In UK, the government has focussed 
on social responsibility of business since the 1980s, as a counter to negative social impacts of 
privatization of previous years. In 1999, it brought out ‘A New Vision for Business’ which 
embedded CSR in public policy. In 2000, it appointed its first CSR Minister. UK’s CSR policies 
have always looked at supporting national social policies as well as ways to increase global 
competiveness. Other pioneering government efforts were those of France, one of the first to make 
social reporting mandatory in 1977. This has happened based on inputs from trade unions.

Denmark was another country which drew up a CSR policy. As per Knudsen and Brown 
(2012), the government ‘involved a wide range of social partners but the outcomes really reflect 
what leading companies in terms of CSR (--) were already doing.’ Mauritius may have been the 
first country to require corporates to undertake CSR spends.  The first reference to this came 
in their 2009 Income Tax Act, wherein firms were asked to use 2 per cent book profits towards 
CSR activities under programmes approved in published guidelines (www//mof.govmu.org/
English/Documents/New%20CSR%20Franework%202016.pdf. Accessed 5.8.17): Ah-hen (2016), 
calls this push for CSR in Mauritius ‘a supplement to social protection system, with the purpose of 
‘eradication of poverty and social protection’.  She mentions that benefits of growth had not been 
distributed equitably and hence the need for such measures.

The role of various other actors in pushing and shaping CSR agendas has been visible in 
the last few decades. Fox and Prescott (2004) summarized international discussions on role of 
development agencies in CSR and identified three reasons for this: (1) urgency of development 
challenges, and inadequacy of international systems and nations to address these effectively; (2) 
inability of governments alone to tackle these and therefore need for collective action, and (3) 
because international development agencies were already facilitating CSR in some areas, this 
would be an extension of their work.

On the whole, predominant thinking seems to be that governments should have a strong say 
in CSR, because not only is it a way of defining the relationship between society and business, but 
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also steering the direction of CSR can help them meet their own priorities. Equally, governments 
seem to want to force corporates to look inwards, towards changing how business is done.  As 
mentioned by Fox et.al. (2002) CSR is a broad canvas, ‘a process of managing the costs and benefits 
of business activity to both internal (.) and external (.) stakeholders’. 

While at one level governments may guide CSR, it certainly is fairly unprecedented (except for 
Mauritius) to have them get into specifics of mandating how much, how, what, where etc.,  has 
been done under Section 135. Equally, by the specification of what should be done as CSR, Indian 
law seems to take away from the 360 degree view of stakeholders and responsibilities.

Government Role in CSR: Indian Scenario

Public Sector
CSR in Public Sector is extremely important in the Indian context. As per Deloitte-Indian 

Chamber of Commerce (2009) report, there were 246 Central Public Sector Enterprises (CPSEs). 
Their contribution to GDP was about 23 per cent. The report outlines objectives of setting up 
CPSEs in India, including ensuring inclusive growth, and achieving equity and justice for 
community and society. Baxi and Ray (2012) reiterate that meeting social obligations is integral to 
the very mission of CPSUs. 

Government of India (GOI) has laid down mandates for CSR of CPSEs in the current-day 
context. GOI brought out ‘Guidelines for Corporate Social Responsibility in Central Public Sector 
Enterprises’ in 2007. This mandated spend on CSR by these units as a percentage of profits 
of previous year (3-5% for < Rs. 100 crore profit; 2-3% for Rs. 100 to 500 crore; 0.5-2% for > Rs. 
500 crore). More importantly, it came out with processes, systems and suggestions on effective 
implementation of CSR, including what activities could be undertaken, how to plan, implement, 
monitor them, etc. GOI subsequently set up National Hub for CSR at Tata Institute of Social 
Sciences (TISS), Mumbai, an initiative of TISS with Department of Public Enterprises (DPE), GOI, 
to support PSUs in this. 

In keeping with the tradition of Public Sector being in the forefront of CSR, new guidelines 
were enacted in 2013, following the new Companies Act. It was clarified that Section 135 of the 
Act and Schedule VII of the Act (CSR Rules) apply to all companies, including CPSEs. In addition, 
DPE has formulated Guidelines on CSR and Sustainability which are applicable to CPSEs. These 
Guidelines do not supersede or override any part of the Act, Schedule VII, or CSR Rules, but will 
supplement them. It has been made clear that if there is any conflict difference in CSR Rules and 
DPE Guidelines, the former shall always prevail.

In their CSR policies, CPSEs are required to include their CSR vision and mission statements 
and how it will comply with the Guidelines. CSR requirement of CPSEs is even more stringent 
than for private sector companies, because DPE Guidelines state that even companies not covered 
under criteria of net-worth, turnover, or net profit as specified by Section 135 (1), but which made 
profit in the previous year, need to take up CSR as specified, and such CPSEs are expected to 
incur CSR spend of at least 2 per cent profit of previous year. Moreover, in case of failure to spend 
such amount in any particular year, it is not enough for the CPSE to report and explain reasons 
but unspent CSR amount has to be carried forward for the next year for utilization towards the 
objective for which it was ear-marked.
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Government Role in CSR in Private Sector
The earliest official document in India CSR directed more towards the private sector, is 

probably the ‘Corporate Social Responsibility Voluntary Guidelines’ (2009) of Ministry of 
Corporate Affairs (MCA). One can see in this, roots of two future developments, viz., ‘National 
Voluntary Guidelines on Social, Environmental & Economic Responsibilities of Business’ (NVG) 
published in July 2011 by MCA, and Section 135 of Companies Act, 2013.

In his foreword to the 2009 document, then-Minister for Corporate Affairs, indicated possible 
reasons for such a document at that stage. The booming of private sector juxtaposed with global 
financial crisis, he says, led to a critical point at which industry had to choose between inclusive 
growth and unsustainability. He opines that corporate growth is seen as leading to greater 
disparities and therefore urges industry to demonstrate socially responsible business practices, 
concern for communities and income distribution. As cited by Indian Knowledge@Wharton 
(August 2, 2011) releasing the document, the then-Minister Mr. Salman Khurshid said: ‘business 
sector also needs to take the responsibility of exhibiting socially responsible business practices 
that ensure the distribution of wealth and the well-being of the communities in which the business 
operates.” 

Then-Secretary in his Preface to the document mentions that ‘culture of social responsibility 
needs to go deeper in the governance of the businesses’. The document further stresses that ‘CSR 
is not philanthropy and CSR activities are purely voluntary’ and appeals to industries to take up 
the guidelines enthusiastically. It provides a framework of what it means by socially responsible 
business practices and urges corporates to draw up CSR policies covering the following core 
elements:

• Concern for all Stakeholders

• Ethical functioning

• Respect for Workers’ Rights and Welfare

• Respect for Human Rights

• Respect for Environment

• Activities for Social and Inclusive Development

2011 saw the publication, by MCA, of the NVG, indicating deference to the triple bottom-line. 
However, within the document itself, one sees a difference in slant of Message of then-Union 
Minister MCA which focusses on ‘concept of parting with a portion of one’s surplus wealth for 
the good of society’, charity and trusteeship, and Foreword by then-Minister of State of MCA 
pinpointing need for business to ‘take responsibility for the ways their operations impact society 
and the natural environment’. The overall tone and tenor of the document is more in line with 
the latter. The document seeks to be open, flexible and non-prescriptive, asserting that these are 
guidelines giving exemplars of best practices, suggesting processes and frameworks, rather than 
prescribing anything. It also sees the need for applicability of responsible business practices to 
Medium and Small Scale industries, which form the backbone of Indian industry. It lays down 
nine Principles of Responsible Business which are in the spirit of, but much wider than, the 2009 
document. These are:

• Businesses should conduct and govern themselves with Ethics, Transparency and 
Accountability
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• Businesses should provide goods and services that are safe and contribute to sustainability 
throughout their life cycle

• Businesses should promote the wellbeing  of all employees

• Businesses should respect the interests of, and be responsive towards all stakeholders, 
especially those who are disadvantaged, vulnerable and marginalised

• Businesses should respect and promote human rights

• Business should respect, protect, and make effort to restore the environment

• Businesses, when engaged in influencing public and regulatory policy, should do so in a 
responsible manner

• Businesses should support inclusive growth and equitable development

• Businesses should engage with and provide value to their customers and consumers in a 
responsible manner

From: National Voluntary Guidelines on Social, Environmental and Economic 
Responsibilities of Business, 2011

An interview with Mr. Bandopadhyay, then-Secretary, MCA, to India Knowledge@Wharton 
in 2010, contains many insights into the evolution and thinking behind NVG. He states that ‘the 
ministry and the government have a responsibility towards investors and the general public’. He 
explains how NVG evolved: there were, prior to that time, several committees which looked at 
the issue of corporate responsibility, including Naresh Chandra committee, Kumar Mangalam 
Birla committee and Narayana Murthy committee. Many of their recommendations were put 
up on Ministry’s website and comments solicited from all stakeholders, which were collated 
and analysed. Based on this, NVG were framed. He elaborates on the voluntary nature of the 
Guidelines and why they have been kept so: ‘we have kept it voluntary because the MCA doesn’t 
want to make something which is absolutely codified and becomes a part of law so that you 
[have to] follow it. If you don’t follow it then you are punished. We don’t want to do that in the 
beginning. We have given the best guidelines, evolved over time, telling companies to adopt as 
many guidelines and as many clauses as possible that are suitable for their company. For genuine 
reasons you may not be able to implement fully all these guidelines. You comply as much as 
possible. Where you cannot comply you give an explanation -- an explanation not to the ministry 
but to your shareholders, to your board.’ He clarifies that this is a first step and that MCA would 
be reviewing the experience and then taking a decision as to whether the effort should continue to 
be voluntary. 

Mr. Moily (2012), then-Union Minister MCA speaking at the first National CSR Conclave, at 
a point in time when the draft Companies Bill (referred to then as Companies Bill 2011), affirms 
that CSR is not philanthropy, but rather a ‘Symbiotic relationship with the environment in 
which a corporation operates’. He stresses that CSR has to go beyond donations, beyond even 
‘risk-mitigating investments in community development’, towards innovating ‘new ways to 
do core business differently, with inclusion as a driving force.’  He states that ‘stake holders in 
a responsible business transcend the shareholders.’ He urges the case for CSR in a society with 
huge economic disparities. He categorically states that the government does not favour imposing 
its views on private sector and therefore has not mandated spend of 2 per cent profit, though it 
has certainly suggested it in the draft Companies Bill. Referring to this clause in the draft Bill, he 
mentions that it is an effort to provide a proper regulatory framework for enabling corporates 
to freely unleash entrepreneurship, at the same time contributing to inclusive growth and 
development. 
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Following this, Securities and Exchanges Board of India (SEBI), through Circular of Aug 13, 
2012, mandated that 100 largest companies should include a Business Responsibility Report, 
following the NGV framework, as part of their Annual Reports. (In 2015, it moved a resolution to 
the Board to increase coverage from top 100 to 500 firms). 

The report of Praxis and Corporate Responsibility Watch (2015) surmises from their study of 
top 100 companies that this move of SEBI and the development of the Business Responsibility 
Report format, resulted in more companies taking such reporting seriously and aligning such 
reporting to NVGs. It found interestingly that PSUs had worked more seriously than private 
sector in aligning their policies to NVGs. 

Up to this point, Indian thinking seems to be in sync with international developments. For 
instance, NVGs draw a lot from UN Global Compact and Global Reporting Initiatives, which 
encourage businesses worldwide to adopt, practice and report on sustainability and socially 
responsible practices. NGV principles are similar, though they are more contextualized to Indian 
scenario. Nevertheless, one sees the consonance to UNGC principles.

The next step in this journey is passing of Companies Act 2013, incorporating Section 135 
which is the basis of CSR in India after 2014. Schedule VII of the document elaborates on this and 
identifies activities to be covered under CSR. Following the passage of the Act, MCA notified 
Rules with regard to CSR on February 27, 2014, which came into force from April 1, 2014. Further 
clarifications, notifications and addendums were also brought out, not so much changing the core 
elements, but rather in terms of clarifying doubts and grey areas.

Prevalent Climate before new Companies Act
 It seems that there was widespread support for the idea of CSR in the Indian public. 

Balasubramanian, Kimber and Siemensma (2005), reporting on a survey on thinking and 
attitudes towards CSR in India aver that most respondents felt that social development is not a 
responsibility of government alone but corporates too have a role. The survey respondents 
interestingly perceived social responsiveness to have gone up since early 2000s. At this point of 
time, government legislation was not identified as a major driver, and in fact, a majority felt that 
more legislation was needed. That Indians feel that corporates must have a larger role in social 
development is also clear from the TERI study Kumar, R. et.al.  (2001).

Sundar (2000), makes a case for involvement of private sector in development of India. Citing 
not only the fact that government lacks all resources and talents needed for development, she 
states that private sector (including business and nonprofit civil society organizations) bring 
in unique strengths, like ability to innovate. There is a growing interest in CSR not only among 
corporates but also in government, civil society and academia in India, (Arora and Puranik 2004). 
They also mentioned that industry associations have been actively promoting CSR since 1990s. Rai 
and Bansal (2015) analysed CSR spends of firms in 2013, a point of time when the law had not 
yet come into force. They found a more than four-fold rise in CSR spend in that year, compared 
to previous two years, which they speculate may have been in anticipation of the law. As per 
their analysis, there was a nearly five-fold increase in public sector CSR during 2011-2013, as 
also major increase in CSR spends by Indian firms, compared to foreign firms. Significantly, this 
study also showed that in this period, there was sharp increase in CSR spend disclosures. While 
only 336 firms had reported in 2010-11, number had gone up to 1470 firms in 2012-13. Similarly, 
environmental reporting went up from 52 firms to 162 firms in this period. It may have been in 
preparation for the law, or may be in line with proposition of Campbell (2007) that ‘Corporations 
will be more likely to act in socially responsible ways if there is a system of well-organized and 
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effective industrial self-regulation in place to ensure such behaviour, particularly if it is based on 
the perceived threat of state intervention.’ Vohra and Sheel (2012) opine at a point when the CSR 
section in the draft Companies Bill was being discussed, that even the move to include CSR in 
the Companies Bill, as also the increasing number of awards, ratings and conferences on CSR are 
indication of increasing significance of CSR in public discourse. Seriousness about CSR in India 
was growing even before the introduction of the law, as reports by Partners of Change and ratings 
like Karmayog indicate. For instance, an analysis of Karmayog’s ratings from 2007 to 2010 reveal 
that number of companies rated as Level 4 (Level 5 being the highest), had gone up from 4 to 12 
and Level 3 from 38 to 66, indicating that more companies were doing more and better.

While this was a general feeling before the law was formulated, some specific analysis and 
reactions to the actual Law (draft and final) are captured below.

Arguments around Section 135 of Companies Act, 2013
Section 135 was one of the most hotly debated sections of the new Law. On the whole, industry 

was against the mandating of CSR and many industry leaders spoke out on this.

Van Zile (2012) provides an analysis and perspectives on the evolution. This analysis was 
done when the Companies Bill was not yet passed, but it is relevant as the document was already 
under active discussion and there were not many changes subsequently. While she admits that 
mandatory CSR is radical, she does not necessarily see disconnect from the historical approach 
of GOI which promises economic equality, with this as one more step in the direction. She calls 
it ‘product of unique historical exigencies’. She sees it as a step which simultaneously exhibits 
the government’s commitment to social welfare measures, thus pleasing the community, while 
simultaneously avoiding more taxes on business and giving them flexibility on how they will 
make this spend. She sees this as one possible way of avoiding what has happened to other 
countries with similar issues—the options being to re-nationalize industry, or fall into political and 
economic chaos. She opines that India’s is a very interesting experiment and may have lessons for 
other countries, and should not be written off. However, she also cites many reasons why CSR 
should not be mandated including: India could be at a competitive disadvantage vis a vis costs; 
and that the law is not sufficiently developed or regulatory. Van Zile’s (2012) opinion on the whole 
is that while the law ‘may combine certain flaws of liberal economics with the drawbacks of overt 
regulation, it could also be viewed as capturing the best aspects of both the voluntary and the 
developmental approaches to CSR’. 

Praxis and Corporate Responsibility Watch (2015) report is critical of the new law because 
it sees it as a regression towards viewing CSR as philanthropy, and taking away the holistic 
focus that NVGs had on diverse stakeholders. This perspective led to their development of 
India Responsible Business Index in 2015, against which they started evaluating the top 100 
companies. Mitra and Schmidpeter (2017) mention the following elements as forming the 
backdrop of mandating in India: (1) poor performance on Human Development Index, including 
lag in education and skilling; (2) significantly lower standards of environmental regulation; and 
(3) increasing inequities. Singh and Verma (2014) trace the inequality and inequity of growth 
in India as a cause for social unrest and the regulation of CSR as an ameliorative step. Rai and 
Bansal (2014) opine that CSR has been mandated ‘to streamline the philanthropic activities and 
ensure more accountability and transparency.’ They feel that CSR could be an alternative to 
government providing public merit goods as it would be a way to do it more efficiently, and that 
the law will help to achieve better environmental and social sustainability. They feel that CSR 
activities which used to be chosen arbitrarily would now be streamlined, and with this, sections 
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of populations ‘left behind in development process would gain tremendously.’ Sarkar and Sarkar 
(2015) find that at most, total mandatory CSR spend is going to add up to less than 2 per cent of 
overall government development spend, and hence will not affect social development programs 
or outcomes significantly. They therefore opine that the government’s rationale for mandatory 
CSR is towards making corporate sector take more responsibility and inculcate spirit of CSR. 
Mahajan (2015) calls mandating of CSR ‘staggering’ step, but opines that it will be beneficial only 
if corporates integrate the concept of CSR into core business. She stresses that they should view 
this as an opportunity, not a burden. With this perspective, CSR can become a way to greater 
innovation, profitability and success for the business. CII-PWC’s Handbook (2013), opines that the 
law, ‘through its disclose-or-explain mandate, is promoting greater transparency and disclosure.’

Sarkar and Sarkar (2015) evaluating arguments in favour and against mandatory CSR conclude 
that CSR rules are ‘conceptually strong and well laid-out’. They feel that since CSR spend is from 
profits, it does not distort economic objectives of the firm. Also, since 2 per cent profit is quite 
modest, firms will not find it burdensome and in fact, it would contribute significant soft gains to 
the companies. Options of multiple channels of spending make it possible even for firms without 
CSR staff and structures to comply.   Importantly they feel that framing of the law as ‘comply 
or explain’, rather than ‘comply or else’ leaves some amount of discretion with corporates. 
Moreover they opine, since no formal monitoring mechanism is proposed by government, it 
indicates desire on their part to push corporates towards voluntary spending with mandatory 
reporting. Afsharipour (2011) however, states that the perspectives reflected in the new law, 
‘while praiseworthy, fall short of an expansive vision of CSR.’ She critiques the process from 
another angle, wondering whether emphasis placed on independent directors to advise and 
monitor the CSR function is adequate and effective. She opines that the new regime places too 
much ‘discretion and power in the hands of board members.’ Karnani (2013) mentions a range 
of objections to mandatory CSR. He summarizes criticisms from the left of the political spectrum 
that mandatory CSR was proof that government was abdicating its responsibilities, and that rather 
than making CSR compulsory, government should have raised corporate taxes and spent the 
money as per its priorities. Those from the right, on the other hand felt that mandating CSR was 
equivalent to raising corporate taxes, already high in India, by a further 2 per cent, making India 
less competitive. Those in the centre, he says object because CSR is not something to be mandated; 
it must be driven by individual corporate motivations. Karnani (2013) and Gangopadhyay (2012) 
argue that there is little economic sense in mandating either CSR spend or its reporting. If either 
made economic sense, firms would do it themselves. Gangopadhyay (2012) is scathing in his 
criticism and says the law is an ‘out of the box idea’ and that ‘most out-of-the-box ideas are very 
bad.’! He says that India opts for such ideas because they ‘do not follow from anything and, hence, 
require no justification’.  He holds that while the Ministry calls it the profit of the firm, in fact, it is 
the profit of the shareholders and the spending is therefore an imposition on them.

Deodhar (2015), in his Working Paper, however does not agree and says that mandatory 
CSR has not been perceived as a problem by either businesses or shareholders. He opines that 
the new Act will lead not only to community development, but also to improved operational 
efficiencies, environmental management and innovative models of creating shared value. Mitra 
and Schmidpeter (2016) mention that while mandatory CSR may seem in the early stage like 
an imposition, it in fact may well lead to long-term solutions to key challenges. Chatterjee and 
Mitra (2016) aver that this law is based on a unique model of CSR, which they term the ‘Chatterjee 
Model’, as different from ‘Porter Model’ (pivoted on shared value); ‘Elkington Model’ (pivoted on 
Triple Bottom-line Approach); or ‘Prahlad Model’ (bottom- of-pyramid approach). They identify 
unique features of the ‘Chatterjee Model’ as  (1) quantifying CSR spend (2) prioritizing CSR (3) 
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assigning accountability within the company for CSR (4) assigning a budget (5) aligning CSR to 
national priorities through Schedule VII (6) making CSR outcome-oriented (7) going beyond 
legislative duties (8) auditing CSR (9) measuring CSR.

While the CSR law in India is definitely ‘mandating’ and ‘facilitating’ as typified by Fox et. 
al. (2002), it focuses on one small part of their overall definition of CSR. The law could well be 
in response to Zadek’s (2001) assertion that governments may try to shore up their legitimacy 
by moves like this. The law’s focus on national priorities like Swachchh Bharat and Skill India 
is obviously towards aligning business sector to national priorities, something that UN’s 
Sustainable Development Innovation Brief (2007) mentions as a reason why governments get 
involved in CSR. This is also in line with proposition of Bichta (2003) that governments are now 
looking at ‘shared responsibility’ to achieve social goals. It is in line with the thinking of Moon 
(2002) that this could be a way for government to cope with pressure for greater governance and 
to meet social challenges of poverty and inequity. It sits well with the analysis of Ward (2004) 
that there is increasing perception in developing countries that CSR is a matter of public policy. 
The law is in the direction desired by Midttun (2005), with business becoming a significant 
partner of governments in achieving social good. In terms of typology of roles of government 
given by Joseph (2003), the Indian law could be said to fall currently into ‘hard framework 
with soft impact’, where there is legislation and mandatory disclosure. As of now there are no 
consequences for not meeting the requirements. It does not seem that the law may have much 
of the positives laid out by Hopkins (2004) like avoiding exploitation of labour or bribery, or 
significantly improving business. However, one important positive that he has pointed out has 
come into play, viz. that companies now are clear of expectations from them and the playing field 
is level. However, minuses mentioned by him that do need to be borne in mind, are additional 
bureaucracy and rising costs of compliance, and increase in costs of operations.  It would seem 
that the law bears out the assertions of Knudsen and Brown (2012): that a government may have 
various and multiple reasons to adopt a CSR stand--to ameliorate negative impacts of business 
on society and environment, to meet welfare needs, emerging social demands etc. Going 
by discussions of Horrigan (2010) and Fox and Prescott (2004) of rationales for government 
involvement in CSR, the law is more towards supporting national social objectives, rather than 
gaining national competitive advantage or a way of responding to global challenges. UNDP/
British Council/CII/PwC study (2002) threw up certain expectations of industry from government 
as a quid pro quo for CSR, including tax benefits, speedier project clearances, etc. All this has been 
put paid to by the law.

All in all, opinion of scholars seems to be that government has the right to govern CSR. 
However, the way it has been done in India is probably unexpected and without too much 
precedent.

Discussions and Developments since Operationalization
The Bill and Law with regard to CSR were highly debated and criticized. However, as far as 

compliance and spending are concerned, there seems to be overall improvement in the two years 
following the mandate.

Sarkar and Sarkar (2015) clarify that till the enactment of India’s law, the debate on regulating 
CSR was mainly whether CSR spending and reporting should be voluntary or whether 
spending should be voluntary and reporting mandatory. The issue of whether spending should 
be mandatory was hardly considered. The thrust internationally has always been on getting 
corporations to report and disclose. 
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India was also moving in the same direction, with disclosure of CSR being voluntary till 2012, 
and then mandated by SEBI for the largest firms since 2012. The law has made both spending 
and disclosure mandatory for significant number of companies. Hence, India transitioned from a 
situation when CSR was a purely firm-level decision, determined by the management depending 
on their motivation or pressures, to a situation when government acted as facilitator for CSR 
(through helping in information dissemination, issuing guidelines, fostering dialogue etc.), to 
government taking a proactive and direct role. To set a context to the law, Sarkar and Sarkar (2015) 
analyzing the pre-law period between 2003 and 2011, found that while in 2003 only 7 per cent of 
top 500 firms had undertaken and reported CSR, by the end of the period, about 62 per cent were 
doing this. This increase had less to do with the government they opine, and more to do with the 
firms’ own requirements.

While noting the significant upward trend, they also find that many more firms than were at 
that point doing/reporting CSR would come into the fold because of the law, since the law sets 
the criteria (size, assets or profitability) fairly low, and many firms studied by them more than 
met the criteria but were not doing CSR. India CSR Report 2015 (www.ngobox) provides a view 
of CSR spends of 250 top BSE companies in 2014-15, the first year of operation of the law. This 
shows that 44 per cent companies spent as much or more than mandated, while 3 per cent did not 
spend at all during the year. Against a mandated spend of Rs. 8016 crores by these companies, Rs. 
7014 crores was spent (79%). According to NGO Box report of 2016 ‘A Snapshot of CSR Spend in 
FY 2015-16: 250 Big Companies in India’, 58 per cent companies spent as prescribed or more, an 
improvement over FY 14-15. Also, in FY 15-16, there was no company in this category which had 
not spent something on CSR. 

‘Making Growth Inclusive’, Praxis and Corporate Responsibility Watch (2015) also states 
that of the 100 top companies, in 2014-15, only 7 met the 2 per cent spend requirement. Praxis 
and Corporate Responsibility Watch (2015)  reporting a Rapid Assessment of top 100 companies 
between July and Oct 2015, found that of these, 87 had CSR policies in place and 75 of these 
mentioned systems of monitoring and also that they had implementation plans in place. Samhita 
Report (2016) notes that in the two years since the introduction of the law, most companies have 
put in place mechanisms required for implementation and also, that they are aspiring to be more 
strategic in their CSR. 

Desai, Pingali and Tripathy (2015) conducted an experiment to see how 2% mandate would be 
likely to affect the actual spend. Their conclusion was that CSR spending might be higher when 
no minimum was imposed, rather than when there was a limit. They feel that this may actually 
adversely impact spending, as managers are likely to anchor to this figure.

However, as pointed out by Deodhar (2015), with companies who were not spending anything 
or less than 2 per cent now having to spend 2 per cent, there may not be an adverse impact and 
would probably be an overall increase due to the law. 

Mehta and Deodhar (2014) to understand if mandatory CSR would impact firms negatively, 
studied share prices of food industry stocks which came under the mandate, soon after the law. 
They found no negative impact on share prices, leading to the conclusion that mandatory CSR 
spends do not negatively affect firms and therefore could be used to build positive brand value. 

Soon after mandating of the law, Rajeev and Kalagnanam (2015) mention that the following 
could be challenges for corporates in meeting the mandate: lack of clarity on areas of contribution; 
confusion about location of the spend; whether contributions made to institutions affiliated to 
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politicians are under prohibited activities; and what kind of reasons would be accepted for not 
meeting spend target.

Chronology of Key Government Notifications, Clarifications etc. on Section 135
When a new and unprecedented law is introduced, there will be need for clarifications, 

explanations and changes as operationalization starts and feedback is received. This has indeed 
been the case, and a number of notifications/ clarifications have been brought out related to 
Section 135 in the past few years (as seen on www.mca.gov.in). These include:

• Gazette of India Notification on Feb 28, 2014, of Companies (Corporate Social Responsibility 
Policy) Rules 2014.

• Gazette of India, April 2, 2014.  MCA Corrigenda.  Clarification that ‘promoting preventive 
health care read as ‘Promoting health care including preventive health care’.

• General Circular No.021/2014 providing clarification of the provisions under section 135 in 
response to several queries received by MCA.  The highlights include:

o Section VII to be interpreted widely.

o CSR activities to be in project / program mode, and one-time events, not to qualify as CSR.  

o Expenses for fulfillment of any other Act or Regulation not to count as CSR.

o Salaries paid to staff and volunteers can be part of project cost.  

o Clarification on ‘financial year’. 

o  How CSR spend of foreign holding companies will qualify.  

o Clarification of ‘Registered Trust’.  

o Circumstances under which contribution to corpus of Trust / Society/Section 8 will count 
as CSR 

• General Circular No. 36/2014 clarifying that Rule 4 (6) has been awarded and hence 
clarification related to counting salaries of CSR staff and volunteers a CSR cost no longer valid.

• Gazette of India, Sept 12, 2014.  Notification clarifying that the rules have amended and will be 
in force.  That 5% cap on expenditure includes cap held in admin overhead expenses.

• Gen Circular 01/2015 constituting high level commission to suggest measures for improved 
monitoring of implementation of CSR.

• General Circular No.5/2016 of MCA clarifying that Companies, while carrying out CSR under 
Companies Act 2013, shall not contravene any other law.  

• Gen Circular 13/2015 extending term of high level committee.

• High level committee Report in Sept 2015 (Report of the High Level Committee Ministry of 
Corporate Affairs Sept 2015)

• FAQs on CSR issued by MCA under General Circular 01/2016 clarifying:

o Which companies fall in purview of the law 

o What financial year means

o CSR cannot be claimed as business expense.  

o Net profit to be calculated as per section 198 

o Schedule 7 may be interpreted broadly and that Board can take a final call on activities to 
be undertaken.  
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o There is no specific tax break for CSR expenditure

o  What does not qualify as CSR

o Applicability of Section to subsidiary companies and Section 8 Companies

o Contribution to trust/society/section 8 company does count as CSR under specific 
conditions.  

o Display of CSR policy on website is mandatory.  

o Annual Report of companies including foreign companies must have disclosure report of 
CSR.  

o In-kind contributions cannot be monetized and shown as CSR expense.  

o Excess amount over 2 per cent spent in a year cannot be carried over for credit in following 
year.  

o Unspent amount may be carried over, but next 2 per cent also has to be spent.  

o Government has no role in monitoring implementation.  

o Government will not play a part in appointing 3rd party monitoring.  

o In principle, CSR funds would not be used to government schemes but Board may take a 
call.  

o Government has no role in approving or implementing co programs.

o CSR funds can be pooled.  

o Employee volunteering cannot be monetized and shown against spend.

• Gazette Notification issued Jan 3, 2018 on overall changes to Companies Act 2013, also making 
a few changes in Section 135, including:

o Company falls under the CSR mandate, if in the immediately preceding financial year, it 
met any of the three criteria

o  Clarifying that activities can be in ‘“in areas or subject, specified in Schedule VII”, rather 
than activities being ‘as specified in Schedule VII’ 

o Reiterating that net profit would be calculated as per Section 198.

A Comparison with Mauritius 
Since the only other comparable example is Mauritius which has mandated such a law, it 

may be worth looking at comparative developments there. Mauritius government document 
(www://mof.govmu.org/) itself traces evolution of CSR mandate in Mauritius. In 2009, the 2 per 
cent requirement was introduced on all profitable companies. The means of implementation (e.g. 
who will carry out) were specified, as were six programing areas. Soon after, these programme 
areas were elaborated to outline allowable activities.  In the 2010 Budget speech, focus areas were 
narrowed to three national priorities. In 2012, basis of 2 per cent contribution was changed from 
book profit to ‘profit chargeable to income tax’ and one more priority area added. In 2015, all 
guidelines in this regard were lifted and corporates allowed to spend as per their own framework.

At this time, a number of civil society criticisms were voiced, including: 

o That companies were allocating their CSR funds arbitrarily and without  transparency; 

o That some NGOs and organizations were finding it difficult to get these funds, though 
they were deserving; 
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o That there had been a multiplication in organizations set up just to access CSR funds, as 
there were no clear guidelines; 

o That CSR programs were not being monitored satisfactorily. 

o That there were cases where CSR funds were not being used as envisaged. 

As a result, Budget 2016-17 brought in a new framework, wherein;

1. A National CSR Foundation was set up which would undertake, monitor, serve as a platform 
for CSR

2. Identified six priority areas for interventions

3. Specified that companies would contribute at least 50% CSR to the Foundation and also any 
unspent at the end of the year

Analysis
When we compare the Indian example to the Mauritius example, on the whole, movement 

of changes in India seem to be towards becoming more liberal in interpretation of the law. The 
Mauritius experience (www://mof.govmu.org/) is one of several changes after introduction of 
the law –from focal areas to basis of profit calculation, to mode of implementation.  From what can 
be seen, this is based more on civil society discussions than involving corporates.  The final result 
as it stands today, is a reduction in space for corporates to act on their own, through insisting that 
at least 50 per cent contribution to the government’s Foundation.

In India, on the other hand, apart from clarifying details and specifics, notifications brought 
out with regard to Schedule VII urge a broad interpretation, thus enabling companies to set 
their priorities, and even allowing them to go beyond the specifics mentioned in the Schedule. 
Moreover, follow up notifications to the Law reiterate that the government does not see any role 
for itself in monitoring, implementation etc., and urge Boards to retain these responsibilities. 
They want to ease the way of companies in undertaking CSR through clarifying that funds can 
be pooled and by allowing corpus contributions. Government is clarifying that CSR funds should 
ideally not fund government schemes. The latest clarification that the size aspect governing 
whether CSR mandate applies or not, is only with respect to preceding year. All of these are going 
towards providing a facilitator environment.  

However, the clarifications also reiterate that government has not conceded many of the 
requests of industry: that in-kind contributions and employee volunteering be monetized and be 
shown as contribution; that there is carrying over credit for excess spent over 2 per cent; that CSR 
be counted as a business expense given special tax breaks; cap of 5 per cent on capacity building 
and admin expenses be removed. 

While some of these clarifications are not what industry has been asking for, nevertheless, 
effort of government has been to provide greater clarity on operational details, broaden areas 
of work and provide assurance of non-interference. This is in healthy contrast to the example of 
Mauritius, which seems to be going more in the direction of greater control. 

Only time will tell if the Law achieves what the government may have had in mind, e.g., ‘new 
ways to do core business differently, with inclusion as a driving force’ (Mr. Moily, 2012), what 
academics hope for, viz., Deodhar (2015) community development and new models of creating 
shared values. Or whether the apprehensions expressed by academics, e.g., Karnani (2013) who 
fear government may abdicate its responsibilities; or that it will reduce India’s competitiveness, as 
feared by Van Zile (2012), will come true. 
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It is hoped that as suggested in the High Level Committee report, there can be a review of CSR 
provisions of Companies Act, 2013, now it is almost four years that Section 135 has been in force. 
A multi-stakeholder approach to this may be able to enrich and enhance CSR in India.
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